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Department of Communities submission, 24 July 2020 
 

STANDING COMMITTEE ON LEGISLATION, LEGISLATIVE COUNCIL 

INQUIRY INTO THE CHILDREN AND COMMUNITY SERVICES AMENDMENT BILL 2019 

 
 
I welcome the opportunity to make a submission on the Children and Community Services 
Amendment Bill 2019 (the Bill) to the Standing Committee on Legislation. As requested, 
this submission addresses the scope, purpose and structure of the Bill and provides an 
outline of the Bill’s key policy focus. I look forward to providing the Committee with any 
further assistance or information it may require during the course of its Inquiry into  
the Bill. 
 

Scope, purpose and structure  

The Bill contains a broad range of amendments to the Children and Community Services 
Act 2004 (the Act) which implement:  

1. forty of the 53 legislative recommendations of a statutory review of the Act 
conducted in 2017 (the Review);1 

2. recommendations of the Final Report of the Royal Commission into Institutional 
Child Sexual Abuse (the Royal Commission) related to persons in religious ministry 

becoming mandated reporters of child sexual abuse;2  
3. stronger powers for enforcing compliance with the Act; and  
4. other amendments to address oversights, clarify provisions or remedy concerns in 

relation to the operation of the Act. 
 
The Review was conducted by the then Department for Child Protection and Family 
Support3 on behalf of the Minister for Child Protection as required under section 249 of 
the Act. Details about how the Review was conducted are provided in the Review report.4 
The Bill represents extensive consultation and deliberations based on a comprehensive 
Consultation Paper5 and consideration of the many recommendations for reform that were 
submitted to the Review in 37 written submissions from community sector organisations, 
government stakeholders, interested individuals and professionals. The Review’s 
consultation with Aboriginal community stakeholders started in December 2016 with the 
release of the Consultation Paper at a Kimberley Aboriginal Children in Care Committee 
Forum in Broome hosted by Aarnja. A series of further regional consultations with 
Aboriginal stakeholders enabled feedback from a range of people who may not otherwise 
have made submissions to the Review.   
 
As further background, a number of the Review’s recommendations were based on an 
earlier legislation consultation on the Department’s out-of-home care reform conducted 
late 2015 (the 2015 consultation)6 to which 41 submissions were provided.  Amendments 

                                              
1 The report Statutory Review of the Children and Community Services Act 2004 was tabled in State Parliament 
on 28 November 2017 (Review Report).  
2 Recommendations 7.3 and 7.4 of the Final Report of the Royal Commission into Institutional Responses to Child 
Sexual Abuse (2017) (Final Report).  
3 The Department for Child Protection and Family Support amalgamated with other government departments in 
July 2017 to become the Department of Communities.  
4 Review Report, above n 1, 10-13. 
5 Department for Child Protection and Family Support, Review of the Children and Community Services Act 2004: 
Consultation Paper (December 2016). 
6 Department for Child Protection and Family Support, Out-of-Home Care Reform Legislative Amendments 
Consultation Paper (November 2015) (2015 Consultation). 
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resulting from the 2015 consultation were unable to be implemented before the change of 
Government in March 2017.  
 
The purpose of the Bill is to improve the operation and effectiveness of the Act in 
achieving its objects under section 6. Many of the amendments relate to Review’s second 
term of reference: 

“To examine the operation and effectiveness of the Act and in particular the principles 
relating to Aboriginal and Torres Strait Islander children in sections 12 to 14 and the 
consultation requirements in section 81.”  

As noted in the Review report: 

“Reducing the over-representation of Aboriginal children in care continues to be a key 
driver of the Department’s reforms.  …recommendations on this term of reference are 
intended to build upon the Department’s reform focus on improving outcomes for 
Aboriginal children families and communities who come into contact with the child 
protection system in Western Australia.” 7   

 
Three years on, this remains a critical priority for the Department and will do so into the 
future until substantial progress is made. The reforms contained in the Bill will make a 
significant contribution towards achieving this goal and hopefully a substantial difference 
to improving outcomes for Aboriginal children in care and the Department eagerly awaits 
their implementation.  
 
As a Bill which amends primary legislation, the structure of the Bill aligns with the 
structure of the Act.   
 

Policy overview  

Introduction 

Key policy themes addressed in the Review’s report and reflected throughout the Bill 
include:  
 promoting long term continuity and stability for children in the care of the Chief 

Executive Officer (CEO) of the Department (children in care); 
 strengthening service and support responses for children in care and those who have 

transitioned out of care to adulthood;  
 working more closely with Aboriginal and Torres Strait Islander people8 and 

community-controlled organisations to better implement the Aboriginal and Torres 
Strait Islander child placement principle (the ATSICPP) and build stronger connections 
to family, culture, community and Country for Aboriginal children in care; and 

 promoting greater systemic accountability for the implementation of the Department’s 
legislative and policy requirements. 

The Bill has been drafted in a way that applies these policies through a number of inter-
related and complementary amendments. The amendments will be subject to the 
paramount consideration that applies when performing any function under the Act in 
relation to a child – the best interests of the child. 
 
Mandatory reporting of child sexual abuse is one of the policy measures used to contribute 
to protecting children from harm. The State Government has committed to introducing 
further categories of mandated reporters under section 124B of the Act to achieve 
minimum national consistency in Australia’s mandatory reporting schemes as 

                                              
7 Review Report, above n 1, 34. 
8 Reference to Aboriginal people in the remainder of this submission includes Torres Strait Islander people.  
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recommended by the Royal Commission. The Bill represents the first phase of this 
commitment by requiring ministers of religion to report child sexual abuse.  
 
 Promoting long term stability and continuity for children in care 

When a child enters the CEO’s care the Department’s priority is to promote in a timely 
manner safe, stable continuity of care and relationships, and a sense of identity and 
belonging for the child. This remains the focus whether the primary goal is reunification 
with the child’s parents, or the child is to remain in long-term out-of-home care. If long-
term out-of-home care is the decided outcome, the Department’s priority is to establish a 
safe, stable placement with family members, including siblings, wherever possible.  
 
There are three inter-related aspects to planning for children’s long-term stability and 
continuity (previously referred to as permanency planning): physical (who the child lives 
with); legal (who has parental responsibility for the child, including under orders made by 
the Children’s Court or Family Court); and relational (the child’s family relationships and 
connection to culture and community).  
 
The ‘relational’ aspect of planning for continuity and stability is strongly related to the 
nature of the child’s placement arrangement (for example, whether living with family within 
their identified community or otherwise) and, for Aboriginal children and those from a 
CALD background, to cultural support planning with the child, child’s family and key people 
in the child’s community. Cultural support plans are integral to children’s identity and to 
promoting connection to family, culture and decisions across all three aspects of 
permanency (physical, legal and relational).   
 

The Bill strengthens stability and continuity planning for children in care through the 
following amendments:  

 The principle in section 9(g), that planning for the care of a child in the CEOs care 
should occur as soon as possible to promote long-term stability and include 
consideration of whether it is appropriate to work towards the child’s return to parents.  

 The new principle in section 9(ga), that the objectives of planning for children in care 
include: (i) to achieve continuity and stability in the child’s living arrangements; (ii) to 
preserve and enhance the child’s relationships with family and others significant to the 
child, subject to protecting the child from harm and meeting the child’s needs; and (iii) 
to preserve and enhance cultural connections for Aboriginal children and those from a 
CALD background (clause 9). 

 The new principle in section 9(gb), that the objectives of planning for a placement 
arrangement include, subject to protecting the child from harm and meeting the child’s 
needs, to: (i) place the child with a family member; (ii) place the child with siblings 
(subject to protecting them from harm and the what is in the best interests of the child); 
and (iii) place the child with persons who are willing and able to encourage and support 
the child to develop and maintain contact with the parents, siblings and other members 
of the child’s family, subject to decisions about that contact that are made under the 
Act (clause 9). 

 The requirement that care plans for Aboriginal children and those from a CALD 
background include a cultural support plan (s.89(3A)(d)). This means cultural support 
planning decisions will clearly be reviewable by the Care Plan Review Panel and the 
State Administrative Tribunal. 

 The requirement that the Department’s reports to the Children’s Court (the Court) 
outline arrangements for promoting the child’s relationships with the child’s parents, 
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siblings and other relatives and other people who are significant in the child’s life, 
where appropriate (s.143A(2)(a)), and also:  

o an outline of plans for securing long-term stability, security and safety in the 
child’s relationships and living arrangements if an extension of a child’s time-
limited protection order is sought (s.143A(5)); and   

o be accompanied by the child’s cultural support plan (s.143A(2)(b)).  

Protection orders (special guardianship) 

Special guardianship orders (SGOs) give an individual, or two individuals jointly, parental 
responsibility for a child until the child turns 18. This means the special guardian(s) has all 
the duties, powers and responsibilities of a parent. SGOs are intended to provide children 
with long term stable care while maintaining their connectedness to parents, family 
members and others of significance to them. SGOs may include conditions about contact 
between the child and another person.   
 
Applications for an SGO may be made by the CEO or, under section 69A of the Act, by 
someone who has cared for the child under a protection order (until 18) or protection order 
(time limited) for at least two years immediately before the application.  

 
The Department is required to provide a report to the Court on the proposed special 
guardian’s suitability to provide long term care for the child which addresses:  
 the willingness and ability of the person(s) to provide long-term care for the child; and 
 the proposed arrangements for the wellbeing of the child,  
and the Court cannot make an SGO unless satisfied that long-term arrangements should 
be made for the wellbeing of the child, and the proposed special guardian is suitable, 
willing and able to provide that care.  
 
Consistent with promoting children’s long-term stability and continuity, and with improving 
outcomes for Aboriginal children in care, the Bill’s amendments regarding SGO’s include:  

 a requirement that section 61 reports also outline arrangements for encouraging and 
supporting the child to develop and maintain contact with family and others of 
significant to the child (subject to decisions under the Act about such contact) 
(s.61(3)(c));  

 a requirement that the report address the ATSICPP or the guidelines for placement of 
a CALD child established under section 80 (s.61(2A)); 

 requiring a copy of a child’s cultural support plan to accompany the section 61 report 
when the CEO is the applicant (s.61((3)(d));  

 enabling the Court to place conditions on an SGO of a type that could be included in 
a child’s cultural support plan (s.63(1));  

 requiring the Court to consider a report prepared by an Aboriginal person or agency 
before making an SGO for an Aboriginal child with a non-Aboriginal person or persons 
(s.61(2B));  

 placing a condition on all SGOs that a special guardian may apply to change the name 
of the child under the SGO only with permission of the Court (s.63(2) and (3)).  

 
 Improving outcomes for Aboriginal children, families and communities 

Background 

The Department works in a number of ways with Aboriginal families and communities to 
address child safety and wellbeing to avoid the need for a child to enter care, and to 
address the needs of individual children if they are brought into care.  
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The Act provides a comprehensive legislative framework for enabling this to occur. The 
framework is underpinned by principles contained in Part 2 of the Act and the service 
responses that may be provided under Part 4 of the Act which apply to all children and 
families in Western Australia. However, additional sections specific to Aboriginal children, 
families and communities are also provided in the Act due to the long-term systemic 
disadvantage Aboriginal people have experienced and which is so starkly reflected in the 
over-representation of Aboriginal children in care. 
 
Aboriginal and Torres Strait Islander child placement principle (ATSICPP) 

The ATSICPP in section 12 of the Act is included in various forms in child protection 
legislation in all Australian jurisdictions. The principle sets out an order of priority (often 
referred to as a placement hierarchy) as to who an Aboriginal child should live with if a 
decision is made to bring the child into care (referred to in the Act as a placement 
arrangement).9 The placement hierarchy starts with a member of the child’s family, 
followed by prioritising placement with Aboriginal carers over other carers, in a descending 
order of priority.  
 
However, the ATSICPP is not simply about where and with whom a child in care should 
be ‘placed’: its intent in broad terms is to enhance and preserve Aboriginal children’s 
connection to their family and community, culture and Country while they are in care.  As 
noted in the Minister for Child Protection’s second reading speech, the Royal Commission 
noted that: “Empirical date now supports the idea that connection to culture is associated 
with improved emotional, social and physical health for Aboriginal and Torres Strait 
Islander peoples. Positive cultural connections can increase the protective factors 
available to Aboriginal and Torres Strait Islander children by helping them to develop their 
identities, fostering high self-esteem, emotional strength and resilience.” 10   SNAICC11 
has identified five elements to the ATSICPP: prevention; partnership; placement; 
participation; and connection. The intent of these elements is currently addressed in 
various sections of the Act, as set out in Appendix C of the Review.12  
 
The Royal Commission recommended that Australian governments work towards full 
implementation of the elements of the ATSICPP and a greater understanding of the 
principle’s intent.13  Improving outcomes for Aboriginal children in care and their families 
is also a strong focus in National Framework for Protecting Australia’s Children 2009– 
2020 Fourth Action Plan, including efforts to implement all five elements of the ATSIPP. 
 
Section 81 of the Act requires certain consultation to occur before deciding who an 
Aboriginal child in care should be placed with. Section 81 is important to helping the 
Department apply the ATSICPP so that placements for Aboriginal children in care with 
carers who are higher on the placement hierarchy can be arranged. There has been a 
misrepresentation of section 81 in the public domain:  It should be noted that section 81 
is not consultation about whether a child should be removed from their parents and 
brought into the care of the CEO (that is a decision made initially by  
the CEO and subsequently by the Court once the CEO files an application with the Court 
for the child’s protection). 
 

                                              
9 The term placement arrangement is defined in section 3 and section 79(2) of the Children and Community Service 
Act 2004. 
10 Final Report, above n 2, Volume 12, 327 
11 Secretariat of National Aboriginal and Torres Strait Islander Children in Care. 
12 Review Report, above n 1, Chapter 15, vii 
13 Final Report, above n 2, Recommendation 2.20. 
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The Review received substantial submissions and feedback on Term of Reference 2.14 
Key themes included: the need to keep Aboriginal children in care closer to family and 
community; that the section 81 placement consultation requirements were inadequate 
and insufficient external consultation was occurring; that cultural support planning for 
Aboriginal children needed to be significantly strengthened to support Aboriginal 
children’s cultural identity and connections; and that greater participation of Aboriginal 
families and organisations in decision-making processes under the Act was needed to 
achieve these outcomes and increase self-determination under the Act. 
 
The Bill introduces a number of amendments which address these concerns and are 
intended to promote stronger connection to family, culture and Country for Aboriginal 
children in care, including through working more closely with Aboriginal families and 
Aboriginal community-controlled organisations to better implement the ATSICPP. These 
include:  

 amendments to the ATSICPP in section 12 which prioritise placements that are in 
closer proximity to a child’s community over placements with Aboriginal carers who 
may reside anywhere in Western Australia. These amendments reflect Western 
Australia’s geographic size and diversity of Aboriginal culture; 

 amendments to section 81 which significantly strengthen the consultation required of 
the Department before making a placement arrangement for an Aboriginal child in 
care; 

 the introduction of cultural support planning requirements in the Act; and  

 amendments which draw upon the cultural knowledge of Aboriginal community-
controlled organisations to achieve better implementation of the placement hierarchy 
and cultural support planning for Aboriginal children in care.  
 

A number of the above amendments have been called for by community organisations 
including SNAICC. SNAICC undertakes annual reviews of each Australian state and 
territory’s progress towards implementation of the ATSCIPP.  As part of its 2018 Baseline 
Analysis of Best Practice Implementation of the ATSICPP, 15 and in its 2019 annual 
review,16 SNAICC noted the need for these measures to be adopted in Western Australia, 
including through implementation of the Review’s recommendations.  
 
Section 81 placement consultation  

Brief background information on section 81 will help understand the amendments in the 
Bill. Upon commencement of the Act in 2006, section 81 required:  

(1) The CEO to ensure that an officer of the Department who is an Aboriginal person 
or Torres Strait Islander is involved at all times in the making the placement 
arrangement in respect of an Aboriginal child or Torres Strait Islander child.  

(2) The CEO to consult with an Aboriginal or Torres Strait Islander agency, approved 
by the CEO for the purposes of this section, regarding the prospective placement 
of an Aboriginal child or a Torres Strait Islander child.   

 

                                              
14 Term of reference 2 is set out on page 2 of this submission.  
15 SNAICC, Baseline Analysis of Best Practice Implementation of the Aboriginal and Torres Strait Islander Child 
Placement Principle, Western Australia, April 2018. 
16 SNAICC, Reviewing Implementation of the Aboriginal and Torres Strait Islander Child Placement Principle 
Western Australia,  2019.  
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As the Department had approved only Perth-based Aboriginal agencies for the purposes 
of section 81 placement consultation, in practice this meant consultations for children from 
regional and remote areas occurred with agencies which held limited, if any, knowledge 
of the child or child’s family or community.  
 
In 2011 section 81 was amended to provide flexibility to enable more informed consultation 
to occur: the current requirements are that “at least one of the following” must be consulted 
before making a placement arrangement for an Aboriginal child: 

(a) an officer who is an Aboriginal person or Torres Strait Islander;  
(b) an Aboriginal person or Torres Strait Islander who, in the opinion of the CEO, has 

relevant knowledge of the child, the child’s family or child’s community;  
(c) an Aboriginal agency that, in the opinion of the CEO, has relevant knowledge 

of the child, the child’s family or the child’s community. 

 
As noted above, submissions to the Review indicated that the Department’s placement 
consultations in practice were inadequate and often occurred only with a Departmental 
officer.  They strongly argued for consultation to occur with family and external Aboriginal 
organisations to help identify all possible family, extended family or kinship placement 
options for a child. Based on feedback to the Review about how section 81 has been 
applied and recommendations for improvement,17 the Bill significantly strengthens  
section 81 by requiring consultation with all three of the following below before making a 
placement arrangement for an Aboriginal child in care:  

(a) an Aboriginal person or Torres Strait Islander who is a member of the child’s family;  
(b) subject to regulations, an approved Aboriginal or Torres Strait Islander 

representative organisation; 
(c) an officer who is an Aboriginal person or Torres Strait Islander who, in the opinion 

of the CEO, has relevant knowledge of the child, the child’s family or the child’s 
community.  

 
If it is not practicable, for reasons of urgency or otherwise, to consult as required before 
making a placement arrangement, section 81(2) provides that the consultation must take 
place as soon as practicable after the placement arrangement is made. 
 
Consultation with a child’s family is fundamental to finding a suitable family placement for 
the child. The Bill introduces a definition of ‘family’ in section 3 which recognises, for an 
Aboriginal child, cultural understandings of family under the customary law or tradition of 
children’s community. It is inflexible and impractical to specify a number of family members 
who must be consulted; however, as noted by the Review and the Minister for Child 
Protection in the Legislative Assembly, it is intended that in practice a number of family 
members would be consulted including each side of a child’s family where appropriate.18 
This will be supported through best practice guidance for staff.  It must also be noted that, 
in practice, the need for making timely placement arrangements for children in care is an 
important consideration which is consistent with the principles of the Act. 
 
Reintroducing consultation with an approved Aboriginal agency as a requirement, this time 
referred to as an ‘Aboriginal representative organisation’, was intended to ensure the 
organisations consulted would have relevant knowledge of the child, child’s family or 
child’s community.  
 

                                              
17 Review Report, above n 1, 45-49. 
18 Review Report, above n 1, 47. 
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The Review also recommended that approved Aboriginal representative organisations 
must have the opportunity to contribute their cultural knowledge by participating in the 
development of cultural support plans for children in care. This is provided for in clause 
38 of the Bill, and section 89A(2) of the Act as amended, and includes participation in the 
annual review of the plans in clause 39 section 90(2A). 
 
New section 22A enables the CEO to approve Aboriginal representative organisations 
according to criteria provided in regulations for the purposes of section 81 and 89A. It is 
anticipated that existing Aboriginal community-controlled organisations will apply to be 
approved as Aboriginal representative organisations. The Department’s Aboriginal 
Outcomes division is conducting state-wide stakeholder engagement to lay the 
foundations for codesign of the criteria for approving Aboriginal representative 
organisations and place-based operational models.  
 
Self-determination (s.13) and community participation (s.14)  

The Bill amends the principle of self-determination in section 13 of the Act by replacing 
out-dated language with a right for Aboriginal people to participate in the protection and 
care of their children with as much self-determination as possible. 
 
Section 14 is also amended to provide that a kinship group, community or Aboriginal 
representative organisation must be rather than should be given, where appropriate, an 
opportunity and assistance to participate in decision-making processes under the Act that 
are likely to have a significant impact on the life of a child who is a member of, or 
represented by, the group, community or organisation. The amendment also requires that 
consideration is to be given to the wishes and views of the child and child’s parents about 
the participation of those groups (s.14(2)).  
 
The amendment in section 14(3) is needed to clarify that the principle of community 
participation as set out in the section does not apply to decisions about an Aboriginal 
child’s placement arrangement or cultural support plan. This is because  
the Bill introduces a scheme of approved Aboriginal representative organisations which 
the Department must engage with for the purposes of placement consultation and cultural 
support planning for children in care. Subsection (3) does not preclude the participation of 
other Aboriginal representative organisations who are not approved for the purposes of 
section 22A of the Act, being for placement consultation under section 81 and cultural 
support planning purposes under section 89A.  However, who is involved in decision-
making processes for a child must be manageable. For example, the involvement of 
multiple persons or organisations who may wish to be involved would be likely to affect 
timely decision-making. 
 
Aboriginal family led decision making (AFLDM) was proposed in a joint submission to the 
Review from SNAICC, the former Noongar Child Protection Council19 and Family Matters 
WA.  AFLDM is a process that supports Aboriginal families to participate in decisions made 
for the care and protection of their children. It supports the right to self-determination of 
Aboriginal people and creates a forum whereby family members have input into decisions 
for children in cases where harm has been substantiated, the child is subject to a 
protection application or order, or in pre-birth planning regarding an unborn child. 
 
The Review considered that a legislative requirement for AFLDM would be premature in 
the Western Australian context and suggested legislative change could be re-examined 

                                              
19 Now the Noongar Family Safety and Wellbeing Council. 
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at a later date following a period of implementation and evaluation. The Act already 
enables AFLDM to occur in Western Australia. To build capacity as the Department moves 
towards this model of practice, the Minister for Child Protection, the Hon Simone McGurk 
MLA, announced that a pilot of AFLDM will commence soon. The pilot will help determine 
how AFLDM could be adopted more broadly across the state, whether it should be 
provided for in legislation and, if so, in what form and timeframe and with what resourcing 
requirements. Planning for the pilot is underway. 
 

 Strengthening service and support responses for children in care, care leavers 
and children under protection orders (special guardianship) 

Timely coordinated service provision is needed to meet the complex health, development 
and other needs of children in care and care leavers. The impact of trauma can result in 
children in care being at greater risk of adverse life outcomes compared to other children. 
The earlier these impacts are addressed after children enter care, the more likely children 
are to experience positive life outcomes including good health, educational attainment, 
stable housing, employment and stable relationships.  
 
Shared responsibility for government service provision (s.22) 

One of the ways the Department accesses government services for children in care and 
care leavers is under the Rapid Response framework, which has been used since 2009 
to prioritise and meet the specific and complex needs of these vulnerable groups in areas 
such as health, education, housing and employment.   
 
The previously mentioned 2015 consultation sought feedback on options for improving 
service delivery to vulnerable children, particularly those in care. Following the 
consultation, it was proposed that certain public authorities to be prescribed in regulations 
would be required to prioritise services to children in who are in care, on special 
guardianship orders, and care leavers, when requested by the Department to do so, 
provided this would be consistent with their duties and would not unduly prejudice the 
performance of their functions.20   
 
The Review noted anecdotal evidence indicating continuing difficulties in accessing state 
government services for children in care and therefore supported the previous proposal to 
strengthen Rapid Response through the amendments to section 22 proposed in  
clause 14 of the Bill. 
 
Public authorities to be prescribed in regulations include the Departments of Education; 
Training and Workforce Development; WA Health; Justice; Local Government, Sport and 
Cultural Industries; and the Mental Health Commission.  In their various forms prior to the 
State Government’s machinery of government amalgamations in 2017 and currently, 
these agencies partner with the Department under Rapid Response and play key roles in 
responding to the needs of children in care and those transitioning out of care.  
 
Leaving care provisions  

The Bill strengthens the requirements for planning and supporting children and young 
people’s transition from care to adulthood. The amendments in clauses 37, 38 and 43 to 
45 include the following:  

                                              
20 Department for Child Protection and Family Support, Building a Better Future: Out-of-Home Care 
Reform in Western Australia, (April 2016), Appendix F, 68. 
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 a leaving care plan must be prepared once a child reaches 15 years of age 
(s.89(3A)(e));  

 leaving care plans should include an outline of the social services proposed to be 
provided for the child post-care (s.89B); 

 the CEO must ensure children who leave care are provided with the social services 
the CEO considers appropriate having regard to the child’s needs, regardless of 
whether they were specifically identified in the child’s last care plan (s.98); and 

 children leaving care are to receive written information on their entitlements post-care 
(s.100A).  
 

The Department’s existing practice guidance has already been strengthened in alignment 
with these amendments. 
 
 Promoting greater transparency and accountability for the Department’s 

implementation of legislative requirements 

The Bill includes amendments to increase systemic transparency and accountability for 
implementing policy objectives in the Bill regarding supporting the reunification of children 
with their parents as a priority where possible; applying the ATSICPP and complying with 
section 81 placement consultation requirements; and maintaining stability and continuity 
for children, including connection to family, culture and community. A number of these 
amendments were recommended following the 2015 consultation. They include the 
following: 

 Requiring the Department’s section 143 written proposals to the Court, which must 
address the arrangements for promoting a child’s safety and wellbeing once the child 
is found to be in need of protection, to include an outline of: 

o the Department’s arrangements for working towards the child being returned to 
or placed with parents if a time-limited protection order is applied for, or an 
explanation of the reasons why the CEO may consider such arrangements 
would be contrary to the child’s best interests;  

o plans for securing long-term stability, security and safety in the child’s 
relationships and living arrangements if an extension of a time-limited 
protection order is sought;  

o how the child’s relationships with family or other people significant to the child 
will be promoted, where appropriate;  

o arrangements for placing an Aboriginal child in accordance with the ATSICPP 
and an outline of the s.81 placement consultation undertaken;  

      and a copy of an Aboriginal or CALD child’s cultural support plan.   

 Requiring a cultural support plan to accompany the Department’s section 61 reports 
to the Court, regarding the suitability of a proposed special guardian for an Aboriginal 
or Torres Strait Islander child or child from a CALD background . 

 Requiring a child’s provisional care plan or care plan to summarise the child’s 
participation in connection with the decisions recorded in the plan and their wishes and 
views about them. This aligns with an amendment which strengthens the principle of 
child participation in section 10 of the Act.  
 

 Mandatory reporting  

The Royal Commission’s Final Report contained recommendations for comprehensive 
changes to better protect children against sexual abuse, alleviate the impact of abuse on 
children when it occurs and effectively respond tot eh needs of adult victims and survivors 
of historical child sexual abuse.  
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The Royal Commission was concerned with the underreporting of child sexual abuse and 
that obligatory reporting models (such as mandatory reporting) were nationally 
inconsistent; barriers existed for those who want to report child sexual abuse; the existing 
training, education and guidance of reporting obligations – what to report and how to make 
a report – were inadequate; and that there were gaps in the legislative protections 
available to reporters. 
 
The Royal Commission supported the continuation of and extension of the categories of 
professionals who work closely with children who are obliged to report child sexual abuse 
to the child protection agency. In particular, recommendation 7.3 of the Final Report 
Improving institutional responding and reporting (Volume 7) stated that, as a minimum, 
the following occupations should be included as mandatory reporters in all jurisdictions: 

a) out of home care workers (excluding foster and kinship/relative carers) 
b) youth justice workers 
c) early childhood workers 
d) registered psychologists and school counsellors 
e) people in religious ministry. 

 
The State Government has accepted and is fully committed to implementing 
Recommendation 7.3. It is important, however, to manage expansions of the mandatory 
reporting scheme through a staged approach to ensure that affected organisations and 
professions understand their obligations under the legislation and have time to undertake 
targeted training.  
 
The inclusion of ministers of religion has been expedited in the Bill over the other 
categories recommended due to the Royal Commission’s findings on the extent of abuse 
within religious organisations that went unreported by senior leaders, and the cultural, 
scriptural and hierarchical barriers to reporting that existed. 
 
In addition to including ministers of religion as mandated reporters of child sexual abuse, 
the Bill implements Royal Commission Recommendation 7.4, which is that persons in 
religious ministry not be exempt from being required to report child sexual abuse on the 
basis of information disclosed in or in connection with a religious confession. Significant 
evidence was provided to the Royal Commission on the range of barriers to the reporting 
of child sexual abuse by people in religious ministry included the failure of reporting due 
to exclusions or privilege applied to religious confession. Other Australian jurisdictions 
have already implemented these changes, including the requirement to report instances 
of alleged child sexual abuse that are disclosed under the confessional seal.   
 

Enforcement provisions 

The Act contains prohibitions relating to the employment of children and a number of other 
offence provisions, including those relating to tattooing or branding and body piercing, 
providing long term care for children, and the mandatory reporting of child sexual abuse.   
 
New Part 10A in clause 71 of the Bill addresses shortfalls in the Act regarding the 
Department’s powers to investigate non-compliance with the obligations imposed by the 
Act. The new powers will enable the Department to investigate possible breaches of the 
Act in circumstances where the Police are not involved. They are consistent with those 
provided to licensing officers under the Child Care Services Act 2007 and do not derogate 
from the powers already available to industrial inspectors under the Industrial Relations 
Act 1979.  
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Conclusion 

In conclusion, the reforms contained in the Bill encapsulate feedback from two legislative 
review consultations - the 2015 consultation and the 2017 Review - and implement several 
recommendations of the Royal Commission. They will contribute significantly to improving 
child safety and wellbeing and the lives of children who come into the care of the CEO. 
The emphasis of the Bill’s amendments is on promoting stability, continuity and connection  
with family wherever possible; acknowledging the importance of and proactively 
supporting connection to culture and community for Aboriginal children in care, including 
working more closely with Aboriginal community-controlled organisations; and 
strengthening service supports for children in care and those who have transitioned out of 
care.   


